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STATEMENT OF THE CASE
Nature Of The Case
Mitchell T. Eauclaire appeals from the district court's order affirming his
conviction, entered upon a jury's verdict, of possession of paraphernalia. On appeal he
asserts that insufficient evidence was presented at trial to sustain his conviction and that
the magistrate court erred by denying his motion for a mistrial.

Statement Of The Facts And Course Of The Proceedings
The district court adopted the following factual background for this case:
On February 23, 2013 at approximately 1:22 a.m., Trooper Brandon Bake,
with the Idaho State Police, stopped to assist a disabled vehicle located
on the shoulder of Interstate 184 near the Curtis exit. The vehicle was a
white 2000 Chevy pickup with a toolbox located in the bed of the truck
immediately behind the cab. As he approached the vehicle to lend
assistance, he smelled the distinct odor of marijuana. He was informed by
two passengers that the vehicle had run out of gas causing them to be
stranded alongside the road. They stated that the driver, the Appellant,
had left to get gas nearby.
A short time later the Appellant returned with a gas can wherein the
Trooper verified that he was in fact the registered owner and driver of the
vehicle. Due to the odor of marijuana, Officer Marshall Plaisted, a K9
officer with the Boise Police Department arrived and did a K9 sniff of the
outside of the truck. Following an alert by the K9, Trooper Bake did a full
search of the vehicle wherein he discovered a green and white
multicolored glass pipe that smelled like marijuana and contained residue
consistent with marijuana.
After finishing the search, Trooper Bake asked all three individuals who
the pipe belonged to. The Appellant responded by saying, ["]it's probably
mine from a long time ago["] ....
(R., p.124.)
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Eauclaire was cited with possession of paraphernalia. (R., p.5.) He pleaded not
guilty and stood trial. (R., pp.19-21; see also 6/6/2013 Tr.) Following the trial, the jury
returned a guilty verdict.

(R., p.48.)

The magistrate court placed Eauclaire on

unsupervised probation for a year and ordered that he attend programming and pay
fines. (R., p.51.) Eauclaire appealed to the district court. (R., pp.62-63.)
On appeal, Eauclaire asserted that insufficient evidence was presented at trial to
sustain his conviction for possession of paraphernalia and that the magistrate court
erred by denying his motion for a mistrial. (R., pp.87-100.) The district court rejected
Eauclaire's arguments and affirmed the magistrate court.
filed a timely notice of appeal. (R., pp.136-37.)
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(R., pp.123-34.) Eauclaire

ISSUES
Eauclaire states the issues on appeal as:
1.
Was there sufficient evidence to prove beyond a reasonable doubt
that: A) Mr. Eauclaire had knowledge of the presence of paraphernalia or
physical control over it; and B) Mr. Eauclaire had the requisite intent to use
paraphernalia to ingest a controlled substance?
2.
Did the trial court err by not granting a mistrial when the State
engaged in misconduct by declaring Mr. Eauclaire a liar and vouching for
the credibility of the State's witnesses which deprived the defendant of his
right to a fair trial?
(Appellant's brief, p.4.)
The state rephrases the issues as:
1.
Was substantial competent evidence admitted at trial from which the jury could
conclude beyond a reasonable doubt that Eauclaire was guilty of the crime of
possession of paraphernalia?
2.
Has Eauclaire failed to show reversible error in the magistrate court's denial of
his motion for a mistrial which was predicated on a claim of prosecutorial misconduct
during closing arguments?
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ARGUMENT
I.

Substantial Competent Evidence Admitted At Trial Supports The Jury's Conclusion That
Eauclaire Was Guilty Of Possession Of Paraphernalia
A.

Introduction
Eauclaire was cited for possession of paraphernalia. (R., p.5.) At the conclusion

of his trial, the jury returned a guilty verdict. (R., p.48.) Appealing to the district court,
Eauclaire argued that there was insufficient evidence for the jury to convict him of
possession of paraphernalia. (R., pp.87-94.) The district court affirmed the conviction,
determining that the jury's verdict was supported by sufficient evidence. (R., pp.12529.) On appeal to this Court, Eauclaire raises the same argument that he presented to
the district court. (Compare R., pp.87-94 with Appellant's brief, pp.5-11.) However, he
has failed to show error in the district court's appellate decision. Eauclaire's conviction
is supported by substantial evidence and should be affirmed.

B.

Standard Of Review
On review of a decision rendered by a district court in its intermediate appellate

capacity, the reviewing court "directly review[s] the district court's decision." State v.
DeWitt, 145 Idaho 709, 711, 184 P.3d 215, 217 (Ct. App. 2008) (citing Losser v.
Bradstreet, 145 Idaho 670, 183 P.3d 758 (2005)).

C.

The District Court Correctly Affirmed Eauclaire's Conviction Because It Was
Supported By Substantial Evidence
Eauclaire asserts that his conviction for possession of paraphernalia is not

supported by sufficient evidence. (Appellant's brief, pp.5-11.) An appellate court will
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not set aside a judgment of conviction entered upon a verdict if there is substantial
evidence upon which a rational trier of fact could have found the essential elements of
the crime beyond a reasonable doubt. State v. Miller, 131 Idaho 288, 292, 955 P.2d
603,607 (Ct. App. 1997); State v. Reyes, 121 Idaho 570, 826 P.2d 919 (Ct. App. 1992).
In conducting this review, the appellate court will not substitute its view for that of the
finder of fact as to the credibility of witnesses, the weight to be given to the testimony, or
the reasonable inferences to be drawn from the evidence. Miller, 131 Idaho at 292, 955
P.2d at 607. The facts, and inferences to be drawn from those facts, are construed in
favor of upholding the verdict.

kl

In determining whether sufficient evidence to support

a conviction was presented at trial, the Court reviews the evidence that was actually
presented to the jury without regard to its ultimate admissibility. State v. Moore, 148
Idaho 887, 894, 231 P.3d 532, 539 (Ct. App. 2010).
Idaho Code § 37-2734A(1) prohibits "any person" from possessing "with intent to
use, drug paraphernalia to ... ingest, inhale, or otherwise introduce into the human body
a controlled substance." Constructive possession is shown where the defendant has
knowledge of the controlled substance and the power and intent to control it. State v.
Blake, 133 Idaho 237, 242, 985 P.2d 117, 122 (1999). After reviewing the evidence
presented below, the district court determined that the state presented sufficient
evidence at trial from which the jury could conclude that Eauclaire possessed
paraphernalia with the intent to use it. (R., pp.126-29.) The district court is correct and
should be affirmed.
Eauclaire's truck was out of gas, stranded on the roadside.

(6/6/2013 Tr., p.9,

Ls.14-16.) Trooper Bake stopped to assist. (Id., p.7, L.11 - p.8, L.11.) As the officer
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approached the passenger side door, he "could smell the distinct odor of marijuana,"
continued to smell it while he spoke with the passengers in the vehicle. (Id., p.8,
12-20.)

He radioed for assistance from a K-9 unit

(Id., p.11, Ls.4-9.)

Officer

Plaisted arrived with his drug dog. (Id., p.45, Ls.10-23.) Approaching the vehicle, he
also smelled marijuana. (Id., p.51, Ls.23-25.) The drug dog alerted on the vehicle and,
during a subsequent search, officers discovered a marijuana pipe in Eauclaire's tool
box. (Id., p.12, L.2 - p.14, L.24; p.45, L.24 - p.46, L.2.)
At trial, Eauclaire admitted that the toolbox was his and that he accessed it often.
(Id., p.78, L.7 - p.79, L6.) During his encounter with law enforcement, he also admitted
to the police that the pipe was "probably [his] from a long time ago." (Id., p.16, L.15 p.17, L.1; see also State's ex. 2 at 11: 10.) Trooper Bake testified that the pipe smelled
like marijuana and had a burnt residue inside of it. (Id., p.15, L.21 - p.16, L.14.) The
district court also noted that "[t]he pipe still reeks of a burnt substance, even in its plastic
bagging." (R., p.130, n.5.)
Based on this evidence, the jury could reasonably conclude that Eauclaire
possessed a pipe which he not only intended to use to smoke marijuana, but had in fact
used to smoke marijuana. On appeal, Eauclaire argues that the state failed to prove
that he intended to use the pipe to ingest drugs in the future. (Appellant's brief, pp.711.) But as the district court reasoned below, citing Hampton v. Kentucky, 231 S.W.3d
740, 751 (Ky. 2007), the fact that Eauclaire had used the pipe to smoke marijuana
before supports the reasonable inference that he also intended to use the pipe illegally
in the future. (R., p.131.) Moreover, the jury was not required to find Eauclaire's factual
claims credible; a defendant is not entitled to acquittal merely for testifying without
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admitting his crime.

Because Eauclaire's conviction is supported by substantial

evidence, the district court correctly affirmed that conviction.

The district court's

intermediate appellate decision is correct and should be affirmed.

11.
Eauclaire Has Failed To Establish Error In The Magistrate Court's Denial Of His Motion
For A Mistrial
A.

Introduction
During his closing argument, the prosecutor stated the following:
You've heard a very convenient chain of story from the defendant
today. On the date that this happened, you heard the defendant was
minimizing his involvement. You heard a defendant who said, "Probably
mine from a long time ago," minimizing his involvement because he knows
he's just about to get busted for possession of drug paraphernalia. Today
you heard the defendant straight out lie.
Now, as part of being a jury member, it involves judging credibility
and we don't in any way want a jury member to come in-and you're not
expected to hang your-your good common sense at the door as you're
coming to sit on a jury.
As you sit on the jury, you bring with you your life experience. You
bring with you your background. You bring with you your common sense,
your understanding of people, people's ways, and judging if they're telling
you the truth or not. And this all goes to credibility. And it comes down to
you to decide when you heard the defendant up here testifying was he
credible or not[?] Did he appear to you like he was telling the truth or
not[?]
And I'll say to be fair, you have to judge the credibility of the officer
as well, whether he was truthful or not as well. And I'll argue that the
officers were absolutely truthful.

(6/6/2013 Tr., p.101, L.9 - p.102, L.12.)

At this point, Eauclaire objected and the

magistrate sustained the objection. (Id., p.102, Ls.13-15.) The magistrate then offered
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a curative instruction to the jury, reminding them, "[l]adies and gentlemen of the jury,
you are the finders of fact in this case.
witnesses. That is your purview alone.

Your job is to determine the credibility of

(Id., p.102, Ls.20-24.)

After closing arguments, Eauclaire moved for a mistrial on the basis that the state
had "vouch[ed] for the credibility of their officers." (Id., p.123, L.12 - p.124, L.13.) The
magistrate court denied Eauclaire's motion on the basis that its curative instruction was
sufficient to secure Eauclaire's right to a fair trial. (Id., p.124, L.25 - p.125, L.12.) The
district court affirmed, determining "[t]o the extent, if any, that the prosecutor's
comments were improper ... they were alleviated by [the magistrate's] immediate
admonition to the jury .... " (R., p.134 (footnote omitted).)
On appeal, Eauclaire argues that his motion for a mistrial should have been
granted, asserting that the state committed prosecutorial misconduct by "declaring [him]
a liar and vouching for the credibility of [its] witnesses .... " (Appellant's brief, pp.12-18.)
Eauclaire's arguments fail.

Regarding the accusation that the prosecutor declared

Eauclaire a liar, this is a misrepresentation of the appellate record, was not objected to
below, and was not part of the basis for the mistrial motion. Regarding the accusation
that the prosecutor vouched for the state's witnesses, the prosecutor's comment does
not constitute impermissible vouching and, even had the prosecutor's comments
introduced some error, any such error was corrected by the magistrate's curative
instructron. The district court correctly affirmed the magistrate court.

B.

Standard Of Review
On review of a decision rendered by a district court in its intermediate appellate

capacity, the reviewing court "directly review[s] the district court's decision." State v.
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DeWitt, 145 Idaho 709, 711, 184 P.3d 215, 217 (Ct. App. 2008) (citing Losser v.
Bradstreet, 145 Idaho 670, 183 P.3d 758 (2005)).
is a fundamental tenet of appellate law that a proper and timely objection must
be made in the trial court before an issue is preserved for appeal." State v. Carlson,
134 Idaho 389, 398, 3 P.3d 67, 76 (Ct. App. 2000).

Absent a timely objection, the

appellate courts of this state will only review an alleged error under the fundamental
error doctrine. State v. Perry, 150 Idaho 209, 226, 245 P.3d 961, 978 (2010).
Finally, the standard of review on a motion for mistrial is well-established:
The question on appeal is not whether the trial judge reasonably exercised
his discretion in light of the circumstances existing when the mistrial
motion was made. Rather, the question must be whether the event which
precipitated the motion for mistrial represented reversible error when
viewed in the context of the full record. Thus, where a motion for mistrial
has been denied in a criminal case, the "abuse of discretion" standard is a
misnomer. The standard, more accurately stated, is one of reversible
error. [The Court's] focus is upon the continuing impact on the trial of the
incident that triggered the mistrial motion. The trial judge's refusal to
declare a mistrial will be disturbed only if that incident, viewed
retrospectively, constituted reversible error.
State v. Thumm, 153 Idaho 533, 536-37; 285 P.3d 348, 351-52 (Ct. App. 2012)
(citations omitted).

C.

The District Court Did Not Err By Affirming The Magistrate Court's Correct Ruling
Denying Eauclaire's Motion For A Mistrial
Motions for mistrial are governed by Idaho Criminal Rule 29.1. State v. Barcella,

135 Idaho 191, 197, 16 P.3d 288, 294 (Ct. App. 2000). Under part (a) of that rule, "[a]
mistrial may be declared upon motion of the defendant, when there occurs during the
trial an error or legal defect in the proceedings, or conduct inside or outside the
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courtroom, which is prejudicial to the defendant and deprives the defendant
"

I.C.

m,TTC.1'"1

29.1 (a).

Eauclaire bears the burden of showing that the

a fair
court

reversible error when it denied his motion for a mistrial. State v. Ellis,

606, 608,

P.2d 1050, 1052 (1978); State v. Rodriquez, 106 Idaho 30, 33, 674

P.2d 1029, 1032 (Ct. App. 1983).

When viewed in the context of the whole trial,

Eauclaire has failed to establish that the prosecutor introduced error into the
proceedings during closing argument, or that he was deprived of a fair trial.

1.

The Prosecutor Did Not Introduce Error Into The Proceedings During His
Closing Argument By "Declaring The Defendant A Liar"

On appeal before the district court, Eauclaire argued that the prosecutor
commited misconduct by "declaring the defendant a liar." (R., p.95.) Eauclaire never
raised this issue to the magistrate court.

(See generally 6/6/2013 Tr.)

Though the

district court directly addressed the merits of Eauclaire's argument, Eauclaire was in fact
required to meet the fundamental error standard because he failed to preserve this
claim for appeal. Perry. 150 Idaho 209, 226, 245 P.3d 961, 978. Under that standard,
the defendant bears the burden of persuading the appellate court that the
alleged error: (1) violates one or more of the defendant's unwaived
constitutional rights; (2) plainly exists (without the need for any additional
information not contained in the appellate record, including information as
to whether the failure to object was a tactical decision); and (3) was not
harmless.

Jlt Because Eauclaire failed to so much as attempt to show fundamental error in
regards to this claim, he was not entitled to review of this issue. Even assessing the
relative merits of Eauclaire's claim, he failed to show error below.
therefore necessarily failed to show fundamental error.
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Eauclaire has

When considering the denial of a motion for mistrial that arises out of argument,
"[t]he threshold inquiry is whether the state introduced error." State v. Grantham, 146
Idaho 490,498, 198 P.3d 128, 136 (Ct. App. 2008) (citing State v. Shepherd, 124 Idaho
54, 57, 855 P.2d 891, 894 (Ct. App. 1993)).

Eauclaire argues that the prosecutor

committed misconduct by "declaring [him] a liar." (Appellant's brief, p.12.) Ironically, on
appeal, Eauclaire misrepresents the prosecutor's statement at trial attacking Eauclaire's
questionable credibility.

The prosecutor never called Eauclaire a "liar;" rather, the

prosecutor said, "today you heard the defendant straight out lie." (6/6/2013 Tr., p.101,
Ls.16-17.) This comment was based on the evidence and was therefore proper.
When confronted with the marijuana pipe, Eauclaire admitted "it's probably mine
from a long time ago, it's been sitting in my toolbox for years probably." (Id., p.16, L.15
- p.17, L.1; see also State's ex. 2 at 11:10.) At trial, Eauclaire then changed his story,
testifying "I've never seen [the pipe] in my entire life. I have actually never owned a
pipe." (6/6/2013 Tr., p.75, Ls.11-12.) At least one of those statements was not true.
Prosecutors enjoy a considerable amount of latitude in closing argument and
may fully discuss the evidence and the inferences to be drawn therefrom.

State v.

Sheahan, 139 Idaho 267, 280, 77 P.3d 956, 969 (2003). A prosecutor may "express an
opinion in argument as to the truth or falsity of testimony ... when such an opinion is
based upon the evidence." State v. Timmons, 145 Idaho 279, 288, 178 P.3d 644, 653
(Ct. App. 2007). Because Eauclaire's testimony at trial was the opposite of his recorded
statements to the police, which the jury also heard, the prosecutor could permissibly
argue the inference that Eauclaire's self-serving testimony was a "straight out lie." Even
addressing the relative merits of Eauclaire's claim, the prosecutor's comment on the
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evidence does not constitute misconduct. Eauclaire has failed to show error, much less
error.

The Prosecutor Did Not Vouch For The State's Witnesses
addition to expressing "an opinion in argument as to the truth or falsity of
testimony,"

law also allows a prosecutor to argue "that the state's evidence and

theory of the case [is] more convincing." State v. Gross, 146 Idaho 15, 20, 189 P.3d
477, 482 (Ct App. 2008).

A prosecutor's opinions and argument do not constitute

"vouching" unless the prosecutor interjects "personal belief' regarding the evidence or a
witness's credibility, Timmons, 145 Idaho at 289, 178 P.3d at 654, or asks jurors "to
make their decision based upon ... the prosecutor's self-proclaimed moral rectitude and
integrity rather than addressing the evidence" Gross, 146 Idaho at 20, 189 P.3d at 482.
"Vouching" occurs when the prosecutor places "the prestige of the state behind the
witness or refer[s] to information not given to the jury that supports the witness." State
v. Wheeler, 149 Idaho 364, 369, 233 P.3d 1286, 1291 (Ct. App. 2010) (citing United
States v. Edwards, 154 F.3d 915, 921 (9th Cir. 1998)).
When taken in context, the prosecutor's statements at issue in this case do not
even come close to impermissible "vouching." During closing argument, the prosecutor
told the jury that credibility was an important issue in the case and stated that he was
going to argue that the state's witnesses were more credible. (6/6/2013 Tr., p.101, L.18
- p.102, L.12.) He did not reference any private information to which the jury was not
also privy. (See Id., p.101, L.4 - p.107, L.9; p.118, L.23 - p.122, L.11.) He did not
"vouch" for the state's witnesses.

Eauclaire has failed to show that the prosecutor

introduced error into the proceedings during his closing argument.
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But even had the prosecutor introduced error into his closing argument by telling
the jury that he was going to "argue that the officers were absolutely truthful," Eauclaire
has still failed to show error in the district court's denial of his motion for a mistrial. Error
alone is not sufficient to grant

a mistrial; the error must also prejudice the defendant so

as to deprive him of the ability to receive a fair trial.

I.C.R. 29.1.

"The right to due

process does not guarantee the defendant an error-free trial, but rather a fair one."
Grantham, 146 Idaho at 498, 198 P.3d at 136 (citing Shepherd, 124 Idaho at 58, 855
P.2d at 895). "The relevant question is whether the prosecutor's comments so infected
the trial with unfairness as to make the resulting conviction a denial of due process."
Darden v. Wainwright, 477 U.S. 168, 181 (1986) (internal quotation omitted).

Even

were this Court to find that the prosecutor introduced error into his closing argument,
Eauclaire was not deprived of the ability to receive a fair trial.
Immediately upon the prosecutor stating that he would "argue that the officers
were absolutely truthful," Eauclaire objected.

(6/6/2013 Tr., p.102, Ls.13-14.)

The

magistrate sustained the objection and offered the following curative instruction:
"Ladies and gentlemen of the jury, you are the fact finders in this case. Your job is to
determine the credibility of witnesses. That is your purview alone." (Id., p.102, Ls.2024.)

Even if there could be a concern that the jury would relinquish its role of

determining the credibility of the witnesses because the prosecutor told them he would
"argue that the officers were absolutely truthful," any such concern was dispelled by the
magistrate's curative instruction.
Even had the prosecutor's statement that he would "argue that the officers were
absolutely truthful" introduced error into the proceedings, Eauclaire was not deprived of
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a fair trial. He has failed to show either prosecutorial misconduct or error in the denial of
his motion for mistrial.

The district court's decision affirming the magistrate's order

denying Eauclaire's motion for a mistrial should be affirmed.

CONCLUSION
The state respectfully requests that this Court affirm the district court's ruling,
which correctly affirmed Eauclaire's conviction and the magistrate court's order denying
Eauclaire's motion for mistrial.

DATED this 3rd day of July, 2014.
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